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 FOR THE VICTIMS OF SCHOOL BULLYING: 











 Beyond its effect on individual students, bullying has a 
profound effect on the entire educational community. 
Recognizing the wide impact of bullying on the educational 
environment, the U.S. Court of Appeals for the Fourth Circuit 
observed that schools have an obligation to protect their 
students from harassment and bullying in the school 
environment, an obligation that outweighs free speech 
concerns.1 
 
 The extent of a problem can arguably be measured by 
how much attention it receives from society in general. Using 
this attention measurement, bullying is a problem of 
monumental proportions.2 
 
 School bullying formerly had not received much 
attention from policy-makers, scholarly researchers or the 
general public.3 Recently, however, a great deal of attention 
has focused on school bullying as several cases of student 
suicide have garnered national media coverage.4 A 2012 
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documentary film called Bully follows the lives of five students 
who were bullied and two of these students killed themselves.5 
Numerous programs and websites focus on the problem of 
bullying.6 The news media regularly reports on bullying 
incidents, such as the Tyler Clementi (Rutgers University 
student) suicide and the recent conviction of his roommate.  
Celebrities have prominently campaigned against it.7 
 
 The federal government has also become involved in 
the problem of bullying. In 2010, six federal departments, 
including the U.S. Department of Education and the U.S. 
Department of Health and Human Services, held the first-ever 
National Bullying Summit to bring together, national, state, 
local, civic and corporate leaders to create a strategy to end 
bullying.8 Then, in 2011, President Barack Obama and First 
Lady Michelle Obama convened the White House Conference 
on Bullying Prevention.9 They launched a website to raise 
funding to combat bullying: www.stopbullying.gov.10 
 
 Despite the media and political attention being paid to 
the problem, bullying persists. According to a 2010 survey 
conducted by the Josephson Institute Center for Youth Ethics, 
47 percent of the 43,321 students surveyed reported being 
bullied (taunted, teased, and/or physically abused) and about 50 
percent reported bullying others.11 A more detailed breakdown 
of bullying behavior is provided by the School Crime 
Supplement (SCS) to the National Crime Victimization Survey. 
According to the SCS, 21 percent reported that they had been 
called names, insulted or made fun of by others; 18 percent 
revealed that they had been the subject of rumors; 11 percent 
stated that they had been pushed, shoved, tripped or spit on; 6 
percent said that they had been threatened with harm; 5 percent 
felt they had been left out of activities on purpose, and 4 
percent reported that their property was destroyed and that 
others had coerced them to do things they did not want to do.12 




 Bullying is not a new problem and many adults today 
were probably bullied in one form or another. Access to cell 
phones and the Internet, however, has made bullying much 
worse as “the Internet has provided young people with an 
arsenal of weapons for social cruelty.”13 As Rutgers University 
Dean Richard Ludescher stated, “……part of what’s out there 
on the Internet is the Wild West. An entire generation is 
growing up on the Web.”14 The prominence of bullying that 
occurs on the Internet, known as cyberbullying, indicates that 
the schoolyard bully has gone digital.15 
 
 Before the Internet, the victims of bullies could find 
respite when there was no school session or when they weren’t 
forced to be face-to-face with their tormentors. In many cases, 
bullies became bored and moved on to new targets. With 
cyberbullying, victims are no longer able to escape the bullying 
when they leave school; the torment follows them wherever 
they are when the cruel comments are posted on the Internet. 
Once a comment or video is posted, it is online, possibly 
forever, for everyone in the world to see. These comments or 
videos may haunt them for the rest of their lives. Anyone who 
does an Internet search may be able to locate these hurtful 
comments and this may affect the victims’ personal and 
professional relationships over their lifetimes.16 As the use of 
the Internet advances, especially among young people, and as 
social networking sites continue to grow exponentially, 
cyberbullying can be expected to substantially increase in the 
future.17 
 
 The sheer magnitude of bullying has serious 
implications for both the victims of bullying and the bullies 
themselves. Research findings over a 15-year time period 
indicate that bullies and the victims of bullying are at risk for 
short-term and long-term academic problems, psychological 
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difficulties and social relationship problems.18 Specifically, 
bullying victimization was found to be linked to avoidance 
behavior, depression, illness, low self-esteem, poor academic 
performance, aggression and violence including carrying a 
weapon and fighting as well as suicidal thoughts and attempts. 
For bullies, their behaviors were found to be linked to later 
delinquency and criminality.19 
 
 This article will analyze the legal system’s approach to 
holding elementary, secondary and collegiate schools liable for 
cyberbullying in relation to the First Amendment. It will 
conclude that the legal system must: (1) recognize that there is 
a difference between valuable, constitutionally-protected 
political speech and worthless, unprotected bullying speech; 
and (2) hold schools liable for bullying-related injuries 
especially in cases where schools exercise control and have 
undertaken a duty. 
 
  
II. BULLYING AND SPEECH IN SCHOOLS:  
FIRST AMENDMENT RIGHTS 
 
 Antibullying policies involve a number of constitutional 
issues. Although there are various definitions of bullying, the 
common thread among all of the definitions is a 
communication or physical act of some form that adversely 
affects a student. When the form of bullying is expressed by 
words or other forms which are non-physically threatening, the 
First Amendment is always a factor influencing the action that 
a government can take in response to that bullying.20 The cases 











 The first major case to address a student’s right to free 
speech in a school setting was Tinker v. Des Moines 
Independent Community School District.21 Tinker involved a 
group of students who objected to the Vietnam War and 
showed their support for a truce by wearing black armbands in 
school.22 The principal objected and announced that any 
student who wore an armband would be asked to remove it and 
would be suspended if the student failed to comply.23 Several 
students continued to wear the armbands and were suspended 
as a result. The students sued the school on First Amendment 
grounds. In its decision, the U.S. Supreme Court said,  
“that it can be hardly be argued that either students or teachers 
shed their constitutional rights to freedom of speech or 
expression at the schoolhouse gate.”24 The Court stated that in 
order for free speech to be curbed, there must be a substantial 
disruption or material interference with school activities.25 
 
 The lower courts have yet to focus any attention on the 
portion of the Tinker decision which authorizes school officials 
to curb the speech of students if that speech 
“involves……invasion of the rights of others.26 Since 
cyberbullying often affects the rights of others, it will be 
interesting to see if the phrase invasion of the rights of others 
takes on heightened significance in the evolving jurisprudence 





 The next significant case to build upon Tinker involved 
a student’s use of profanity at a school assembly.27 In Bethel 
School District vs. Fraser,28 Fraser delivered a nomination 
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speech at a school assembly, which 600 students attended. 
Fraser used explicit sexual metaphors to describe his candidate 
throughout his speech.29 After the speech, the school suspended 
Fraser and removed him from the list of candidates who would 
deliver the graduation speech.30 Fraser sued the school 
claiming that the school violated his First Amendment right to 
free speech.31 Upon review, the U.S. Supreme Court found that 
the school had the absolute authority “to prohibit the use of 
vulgar and offensive terms in public discourse”32 and that 
allowing the student to speak in such a lewd manner would 
“undermine the school’s basic educational mission.”33 The 
Court distinguished between speech uttered in school and 
speech uttered outside of school when it asserted that 
“Matthew Fraser could have given his salacious speech outside 
of the school and could not have been penalized simply 
because government officials considered his language 
inappropriate.”34 
 
 It can be argued that Bethel may be used to defend 
certain acts of cyberbullying on the grounds of free speech if 
the cyberbullying took place outside of the school. In fact, the 
Third Circuit recently rejected a school district’s attempt to use 
Bethel as the basis for its punishment of a student who created 
a fake MySpace profile of his high school principal. In 
Layshock v. Hermitage School District,35 the school district 
argued that the MySpace profile was “unquestionably vulgar, 
lewd and offensive” and therefore unprotected by the First 
Amendment when it wound up in the school community.36 
While the Third Circuit had previously held that “a school may 
categorically prohibit lewd, vulgar or profane language,”37 the 
court clarified this opinion by stating that this prohibition 
applied only when the speech was given “inside Tinker’s 
schoolhouse gate.”38 Since the student’s speech did not create 
any substantial disruption in school, the Third Circuit 
concluded that it never made it through the schoolhouse gate. 






 The next substantial case to reach the U.S. Supreme 
Court regarding students’ First Amendment rights in a school 
environment involved student editors of the school 
newspaper.39 In Hazelwood School District v. Kuhlmeier,40 the 
school principal deleted two pages from the school 
newspaper.41 The deleted pages contained information about 
specific instances of student pregnancies, as well as potentially 
damaging details about a student’s parents who recently 
divorced. Although the names of the students were changed in 
the article, the principal felt that the readers would still be able 
to identify them. The student editors sued the school, claiming 
that their First Amendment rights were violated.42 The 
Supreme Court held that the high school newspaper did not 
qualify as a public forum and this allowed school officials the 
right to impose reasonable restrictions on student speech in the 
newspaper. The Court concluded that “educators do not offend 
the First Amendment by exercising editorial control over the 
style and content of student speech in school-sponsored 
expressive activities as long as their actions are reasonably 
related to legitimate pedagogical concerns.”43  
 
 Since the newspaper was distributed to the educational 
community, the Court differentiated between the Tinker 
standard and the situation in Hazelwood, which required a 
higher degree of control over student speech. The Court stated 
that a school must be able to set high standards for student 
speech that is disseminated under its auspices and that these 
standards may be higher than those demanded by some 










 In a more recent case, the U.S. Supreme Court 
addressed student speech that took place outside of school 
grounds.45 In Morse v. Frederick,46 several students raised a 
banner that read “Bong Hits 4 Jesus” at a school-sponsored 
event that was held off-campus. The principal demanded that 
the students remove this banner and all but Frederick complied. 
The principal confiscated the banner and suspended Frederick 
who then sued.47 The Supreme Court found for the school 
stating that a student cannot “stand in the midst of his fellow 
students, during school hours, at a school-sanctioned activity 
and claim he is not at school.48 The Court explained that there 
is a “compelling interest” to ban the promotion of illegal drug 
use49 and held in a 5-4 decision that “the First Amendment 
does not require schools to tolerate at school events student 
expression that contributes to those dangers.”50 
 
E. The Current Focus of the Courts 
 
 The majority of the courts today does not focus on the 
origin of speech and instead apply the Tinker substantial 
disruption test.51 In J.S. ex rel. H.S. v. Bethlehem Area School 
District,52 students created a website where they posted 
comments about their teacher such as “F—k you, Mrs. Fulmer. 
You are a Bitch. You are a Stupid Bitch,” and “Why Should 
She Die.”53 On another website, there was a sketch of Mrs. 
Fulmer with her head cut off and blood dripping from her 
neck.54 When Mrs. Fulmer saw these websites, she was unable 
to complete the school year and took a medical leave of 
absence for the following year. She testified that she suffers 
physically and emotionally as a result of what the students 
wrote about her on those websites. The Supreme Court of 
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Pennsylvania held that this type of substantial disruptive effect 
satisfies the Tinker test and justifies control of student speech.55 
 Then there is the more recent case of student speech 
outside school grounds, J.C. ex rel. R.C. V. Beverly Hills 
Unified School District,56 where the plaintiff, J.C., posted a 
video on YouTube of C.C.’s friends calling her “spoiled” and a 
“slut” and mocking her for talking about “boners.” In the 
video, J.C. also said that C.C. is “the ugliest piece of sh-t I’ve 
ever seen in my whole life.” C.C. saw the video, printed out the 
comments and showed it to school officials, who suspended 
J.C. for 2 days. The Second Circuit said that in order for the 
school to establish substantial disruption, there needs to be 
more than “a mild distraction or curiosity created by the 
speech,” but need not rise to the level of “complete chaos.”57 
The fact that students talked about the video is not enough to 
satisfy the Tinker standard.58 
 Overall, it appears that the courts are reluctant to find 
that on or off-campus student speech has actually caused a 
substantial disruption because of the belief that the public is 
best served by a dissemination of ideas.59 The main problem is 
that most courts use the Tinker standard in evaluating student 
speech even though Tinker was based on the students’ free 
speech rights to express their opinions on controversial 
political issues.60 The political speech in Tinker, though 
substantial disruption in certain circumstances, is different 
from the worthless cyberbullying speech intended to humiliate 
and offend others. The First Amendment should not be used as 
a shield to protect the cyberbullies’ worthless speech, which 
does not rise to the level of the worthy speech assessed in 
Tinker. 
 
III. BULLYING ON COLLEGE CAMPUSES 
 
 Although bullying is a well-known problem in K-12 
schools and in the workplace, little research exists on bullying 
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in college and university settings. Anecdotally, there is a 
growing concern among college and graduate school professors 
about the perceived increase in student “incivility, 
insubordination, and intimidation.”61 Professors are being 
harassed, stalked, physically assaulted and even murdered. 
From 1993 to 1999, college and university professors 
experienced an average annual rate of 41,600 incidents of 
nonfatal workplace violence.62 An article in the Chronicle of 
Higher Education provides the following examples: 
 
- A chemistry professor at Virginia Tech asked his class 
how to solve an equation and a student in the back of 
the room shouted, “Who gives a sh-t?”  
- When a professor at Utah State University refused to 
change a student’s grade, that student screamed at her, 
“Well, you goddamned bitch, I’m going to the 
department head, and he’ll straighten you out!” 
- A historian at Washington State University was 
challenged to a fight when a student didn’t like the 
grade he received.63 
 
 Two recent studies confirm the anecdotal evidence 
about college bullying. The first study surveyed 1,025 
undergraduate students and found that 33.4 percent of these 
students witnessed a student bully another student in college 
once or twice, 24.7% witnessed bullying occasionally, while 
2.8% reported seeing it very frequently. Around 40% reported 
seeing a teacher bully a student while about 60% reported 
seeing a student bully another student in college.64 The second 
study confirmed that although bullying does decrease as 
students matriculate, it doesn’t stop and that college students 
were more likely be bullied in college if they were bullied in 
elementary or high school.65 
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 Since no independent cause of action exists for bullying 
in a college environment, students must rely on other grounds 
to challenge bullying. Bullying victims can file harassment 
claims under federal statutes, but these claims require a high 
standard of proof making it difficult for them to recover.66 
Finding colleges and universities liable for bullying is more 
challenging than similar actions against elementary and high 
schools because of the reduced control over students in a 
college environment. In general, tort actions based on bullying 
have been unsuccessful against colleges due to the courts’ 
reluctance to impose special duties on colleges for students’ 
safety.67 
 
 Plaintiffs have obtained some measure of success in 
suing K-12 schools for their failure to stop extreme bullying by 
pursuing tort theories with lower standards of proof.68 
Universities and colleges should be prepared for such suits to 
be filed against them. 
 
A. Protected Class Membership Suits 
 
 Congress passed Title IX in 1972 primarily to assist 
women in gaining access to the same educational opportunities 
to which men traditionally had access. When Title IX was 
passed, it was uncertain as to whether it was intended to cover 
sexual harassment. This changed in the 1990s when the U.S. 
Supreme Court heard cases pertaining to sexual harassment and 
Title IX. 
 
 One of these cases was Gebser v. Lago Vista 
Independent School District,69 in which an eighth grade student 
claimed that her teacher made sexually suggestive comments to 
her and to other female students. The teacher also fondled the 
student’s breasts and engaged in sexual intercourse with her. 
The U.S. Supreme Court set out a two-part test for holding 
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schools liable under Title IX: (1) a school official with 
authority must have actual notice of the harassment; and (2) the 
school official must fail to adequately respond. In applying this 
standard to the facts of Gebser, the Court determined that 
school officials were aware of the teacher’s sexually 
inappropriate comments to students and warned him about it 
but did not have actual notice of the teacher’s sexual acts with 
the student; therefore, based on this lack of actual notice, the 
Court refused to find the school liable under Title IX for sexual 
harassment.70 
 
 In 1999, the U.S. Supreme Court heard another case 
involving Title IX and sexual harassment issues in Davis v. 
Monroe County Board of Education.71 This case involved 
student-on-student sexual harassment, rather than teacher-on-
student harassment. The student sued the school district, not for 
the other student’s actions, but for the school’s inaction in 
allowing the harassment to continue. During the 1999 school 
year, Davis, a female fifth-grade student endured continued 
verbal and physical harassment from a male classmate. This 
male classmate attempted to touch her breasts and genital area 
and rubbed up against her making comments such as “I want to 
feel your boobs” and “I want to get into bed with you.” The 
student and her mother complained to school officials who 
took no action to stop the harassment. The harassment stopped 
when the male student was charged with sexual battery to 
which he plead guilty. The Court held because the harassment 
occurred during school hours and on school property, the 
misconduct was within the school’s control.72 
 
B. Non-Protected Class Membership Suits 
 
 If a plaintiff is not a member of a protected class, the 
plaintiff may bring a lawsuit alleging a number of tort theories, 
such as negligence, negligent infliction of emotional distress 
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and intentional infliction of emotional distress.73 The largest 
barrier to these actions is establishing that a college or 
university has a general duty to provide a safe learning 
environment. In general, no duty exists to keep a student safe 
from a third party and a majority of the courts have rejected the 
university-student relationship by itself as a basis for liability. 
The courts have also dismissed the custodian-charge 
relationship as establishing a duty since college students are 
adults who are able to take care of themselves.74 
 
 Some courts have found colleges to be liable for student 
injuries resulting from third party action when: (1) such 
behavior was reasonably foreseeable by the college;75 (2) the 
college failed to investigate hazing incidents;76 and (3) the 
college did not enforce its own hazing policy.77 
 
 Since college bullying cases remain a relatively new 
phenomenon, few published settlements or verdicts exist. 
Based on the hazing cases, colleges and universities may be 
held liable if courts can find a duty and a foreseeable injury. 
Student handbooks prohibiting bullying may provide the basis 
for that duty, but the victim would also have to prove that the 






 While school bullying may not have received that much 
attention from a historical perspective, recent events have led 
policy-makers, researchers, the media and the general public to 
focus more attention on this growing problem. 
 
 In particular, cyberbullying is rising at a rapid rate and 
can no longer be treated as harmless playground behavior. 
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Unfortunately, under the current legal system, the courts appear 
to be reluctant to find that cyberbullying causes a substantial 
disruption in the school, except for a few extreme cases, 
because of the belief that the public is best served by a 
dissemination of ideas. The legal system needs to catch up with 
the times and realize that there is a difference between valuable 
political speech that is protected by the First Amendment and 
worthless cyberbullying speech that should not be protected by 
the First Amendment. 
 
 Generally, the victims of bullying at the college level 
tend to have fewer remedies available to them when compared 
to the victims of bullying at the elementary and secondary 
school levels. This is due to the fact that establishing a 
college’s duty to its students is difficult in traditional tort 
actions as no duty exists based only on the college-to-student 
relationship. 
 
 Little research exists exploring the nature and 
frequency of college bullying; however, the more extensive 
research documenting the detrimental effects of bullying at the 
K-12 school levels warrants more investigation into college 
bullying. 
 
 Nevertheless, there are legal, social and psychological 
reasons as to why cyberbullying and college bullying should be 
more fully addressed. Recent cases indicate that the courts may 
be willing to reexamine their reluctance in finding colleges 
liable for injuries by third parties especially in cases where 
colleges exercise control and have undertaken a duty. 
 
 It is the legislatures’ job to make the standards clear so 
that schools know the extent of their ability and authority to get 
involved and reprimand cyberbullying. Likewise, it is the job 
of the courts to provide guidance to ensure that students not 
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only retain their constitutional rights while on campus but also 
while in cyberspace. Finally, it is the job of the elementary, 
secondary and collegiate schools to develop a more 
multifaceted approach to bullying in order to foster an 
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